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Issue 2

COURT REPORTS

action that already occurred: the reduction of the lake's water level.
However, the court's ruling did not prevent a trial on the merits that
could take place prior to a scheduled lowering the following year. The
court denied the application for a preliminary injunction and affirmed
the trial court's ruling.
James E. Downing
MAINE
S.D. Warren Co. v. Bd. of Envtl. Prot., 868 A.2d 210 (Me. 2005) (holding both the Clean Water Act and state certification rights subjected a
paper mill to water quality conditions even though the mill had not
polluted any water).
S.D. Warren Company ("Warren") owned and operated hydroelectric dams requiring a permit pursuant to the Federal Power Act
("FPA"). The FPA required permit applicants to comply with the
Clean Water Act ("CWA") as a condition to the issuance of a permit.
The water that passed through Warren's dams entered turbines and
then returned to the river operating in run-of-river mode. The projects, originally licensed between 1979 and 1981, were set to expire in
1990, but modifications allowed the license to continue until 2001.
Warren filed applications for certification in 1999, and then refiled his
applications in 2000, 2001, and 2002.
In April 2003 the Department of Environmental Protection
("DEP") approved water quality certification for the continued operation of Warren's projects subject to a number of conditions. In May
2003 Warren appealed DEP's decision to the Maine Board of Environmental Protection ("BEP"). The BEP found the water to be a discharge of a pollutant pursuant to the CWA and, thus, subject to certain
conditions for water quality. Warren appealed BEP's judgment to the
Cumberland County Superior Court, which affirmed BEP's decision
and conditioned the approval of Warren's application for water quality
certification under the Clean Water Act ("CWA") and state statutes.
Warren appealed the superior court's decision to the Maine Supreme
Court.
Warren first challenged BEP's certification authority because Warren's operation of its dam did not result in a discharge. The court,
with deference to the BEP's decision, held the operation of Warren's
dams caused a discharge pursuant to the CWA. Specifically, the court
stated water removed from a navigable body of water and then redeposited into that same body of water constituted a discharge pursuant
to the CWA. The court also determined certification rights under the
CWA vested in a state if an activity resulted in a discharge. Furthermore, once certification rights vested, any conditions the state imposed
became conditions on the federal license as well.

WATER LAW REVIEW

Volume 8

Finally, the court held, because the CWA permitted states to enforce their own higher standards through their certification process,
the BEP could impose any conditions necessary to ensure compliance
with Maine's higher standards. The court deferred to the BEP and
only reviewed the BEP's decision to ascertain whether the BEP's conclusions were reasonable. Therefore, the court affirmed the trial
court's decision, upholding the BEP's approval of Warren's water quality certification subject to conditions.
Story Washburn
MICHIGAN
Czeryba v. Marzolo, Nos. 246955 & 247754, 2004 Mich. App. LEXIS
2985 (Mich. Ct. App. Nov. 2, 2004) (holding an express easement did
not encompass riparian rights when the agreement language did not
provide for such rights, but a prescriptive easement did include riparian rights).
Dennis J. Czeryba brought suit against a neighbor to enforce both
an express easement and a prescriptive easement across the property
of Enzo Marzolo. The Benzie Circuit Court held Czeryba had both an
express easement and a prescriptive easement over Marzolo's property
and permanently enjoined Marzolo from blocking or otherwise interfering with the use and enjoyment of those easements. The trial court
determined the scope of the express easement included the right to
maintain and use a dock and boatlifts, to drive motor vehicles, to moor
boats, and to engage in traditional beach and water activities so long as
such uses were not unduly burdensome to the servient estate. Czeryba
appealed to the Michigan Court of Appeals.
Marzolo owned property adjacent to Crystal Lake with all of the riparian rights associated with ownership. Czeryba owned property to
the south of Marzolo's land that did not abut the lake, but contained
an express easement and right of way granting use in common with
that of the express easement's grantor. Marzolo purchased the riparian property in 1993 and put up "no trespassing" signs and a fence that
blocked access to the lake. Prior to 1993, Czeryba used the riparian
property to drive to the lake. He installed docks, moored boats, and
generally acted as if he had riparian rights.
The court determined that because the express easement did not
contain clear and unambiguous language expressly granting riparian
or littoral rights, the express easement did not encompass rights typically reserved to riparian owners. However, an invalid express easement could establish an easement by prescription if the easement
holders acted as if their easement contained and express grant of riparian rights. Marzolo challenged the prescriptive easement on the
ground that the use was not hostile. The court decided Marzolo's use
of the docks and boats was sufficiently open to satisfy hostility. Marzolo

